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1 1

concluded contract is dii::;icult. ~e v2.ric:.:s Zlc.tic41cl lc'tJS Ilot o~ly clc:.::e=:!.L3

, l .
Somew'.14t s:!m11ar lezol "c1ta&tio:ls in diffe~e.:lt te=~ but: of-;;~ use p::it:Z;. ::;~~i~

oppoa1Dg techniques Q1d tla.thoes of X'8o'1Souing to att:iD the ss::ze geals.. ~b.e dif-

ferences between the civil and the cœ:;con 1~t: on the judieiel ~~:.siOi1 of "."":~ ...-"""...

tracts 111uctrate th~t fact. In mmy tr~itic:w.l civil lC":l jur:1sdictio:lS~ t:..c..

aubject 1s conside=ed a part of the g~arol lay oi contr~ctu~l responsibilitv~

whereas in co:muon lall if: se~s the more specifie .jurisprudentia.l doctrine Qf

2
frustration of ccmtr:u:ts ~s

.
,U: p:;.rt of f:!1'! law of e:lfo:"e~~nt: of contr:~.

In the French c:lv11 law tra.dition performance ef contract i3 DO mach based C:::l

\
;oeapems1bility that many ~ench authors thiDk tr..:1t no diffc!'e..."1ce iu coc.cept

..
s1KQ1d exist betwe~ contractual liability :md liability rasulti:"'ll f::'Q:l o!=e~s~~

3
or flU8G1 offenses. laten li party refuseD te perform the contracta a French 0:0

Qu.bac court ..."ill· ask itself the buic que:o:tion: il; non-pezofoI'OlU1Jice of the.

c!eb~or's oblig~tio:l due to his .ft'.ult? On the cc·ntr::..-y if: CCa:::iS that in cc-.=,:,n l:1W.

•
the judge will look fir~t .. fo.....

..L ._. _~ .. __ .__ . _
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found to justify non..perfo:r..a;::,ca s'i:c!.l cs c~i: oi Go.:!, :L.:.:;?cs:;ibility of ;;:.c.:::ic::::.::.:.:c::

4
OJ:' frustration of contract. :his ciistinc~:::"o:.'l is c;:a of é:.pp::o~c..~ r~t~c= tb.:::: of

.substantive law and in Co:::lOU la'ô1 the starti.."'.3 pcin: of tho re~c:!.iC3 prcc~os
. .'

- .
.... to 1»e the contract a!: &. lIoilole \I-hcrc<:tG in civil, l~u thG obligatio:l of the.

dütor la f1rstly ,looked at, ~lœd. and an~lyz·3d•.

'. It 18 Dot the purpose here to e:amme t."ta instances.in wn::Lch the rescir.ion

...... " ..

~ J:e~olutlo~ of a contract may he declared. or one of· the parties ezcused fo.:

. . .
c~~.ct·lII4y' be modif:Led by jud1cia.l acticm in instances vherc c1rcw:u:tl''''ces

. .' ,

·1

1

, J...

le
1-on-perfol'lDSDCe. 7he 'exclusive coucern here 18 vith the question ~"hetr.c= i1. '. . . .

auPel"Ven1Dg between the conclusion .of the contract and performance have. d:Lsturbed
•• 1 •• •

!1.. . the .f:U,b:d.ua·ez1sting orig1nally be~een t!le oblig~tio!1s ascumed thce::.n.

t'wo. ~ples will serve as ~ll~~rat~ns•. A persO:1 hœ. lo=.ed .~ .certein StQ of
•

l:IODey. ao- ,aDotber. to he ,pa:td.ba.~ ·in ,tlu::ee ycars •. 't.1hen the tof..m-a of repay::e:lt:

. . .
. cames the IImOUDt owed represents •.due to cconom1c inflation o~ devalu:tion of

• • •• o. • •

...,. ~~ le~s ~an the real valu~ of ~ë loan appra1sed in tenm of vact the Ste

.cal· cue in wh1.ch a par~ azreos to sell a cc::ta:1.:l ~ant1ty of goods cV'e~ El•
:.V&8 .wrth·at. the tma of t!1e ma'ti'Cg of the loan. A second ~~ecple is the clasci·
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certain econŒ:lic cn.m13es the gocd~ C:l t:~e ::=.::l;e: ~re nC-;'l 't:orth 'I:s.ny t::':':~

the1r value at the ti:ae the contrect '~.:lZ :::~~Q.

", III each case perf~ee iD possible in. thec~ but eit:~cr of 11ttle value

to the cl'eclitor cr hcrsh cn the debtor. 1'hia:ts x;.recisely wl1ere the question.

of .~nlllIOD of the contract arises,. !!ay the lender in the firGt case or, the

••11C' iD the, .ecœ.d case, uk the court· to revlse their respective contracta,

to taka into KCount these superven1Dg factors and re-evaluate the rec:Lprocal

obUlatlcma .unclar the contract w:l.thout hav1ns to put a end to the barsain7.. . . .

blative !mpoa81bility and IlOt absolute Œ'Dossib:L11ty. revis10u and IlOt dis·
• ~ 0" •

chcge ·ua the' real issuas.:·:

.';':::' Sb. d..~ vith this problem mGkes ,it mper~tive to analyze the solutions.. , .-,. . . . . .

PUt' f~-= ;b,.·. certa!n,number.. of jurisdlct:1ons ao le h::s bec:1 thougbt best. to
. . . ... ".' '.., ., .. . .

.p~•.".'~. clar1ty of th1a ezP~'.to amine the qUest~on ·f:1rst by inqu1riDg

. . ,

into .the "ari.~ teclm:l.quea, ;'1D. comparative·la aœ' 8econclly by trylng to apprals8

ob~at1Cm•• · .

.
," .
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othGrs. Olle ~ht co:lcludafro:u a supcrfici~l ctudy c~ the coderI1 l~al 3']=-

,

ter.w that it :L8 a rel::;.tively new dev:alopTaa:-.t in the lan. AlthOl:Zh this t=.co;:y

l:".:::.,

back ta the glass:itora mld Cnnonist author~. 'l"nay c:lintai:led :;bat go:.è f~it..-:"

18 a vital ole:ne.."t in the performance of Co:ltt'elcts &nd 'tliat. Where a char~e of

circUQBbQces 1:ulepeude:::t of' theWlll of t!le parties creatcd 'a heavie: burdc:l

i .

•. on the shoulders of one of them~ 'the court should undc!: animp11ed .lIrehuo G::'~

stc.ntibùs" clause' adjust the1r respective cbUaatious in ~~e lignt of the::;e

. ,

c:b&n&ed ci.rcumstances.

;
:this solutloD. bowaver. cloU not secQ ta have repres~"lted therecogn;.sf.d. 1:l't1

..:":

111 France 1zl the '17th and 18th centuries.
-. 5 . 6

l:icither Dœ1at nor Poth1e~ &cce?t

•

'7 '
fer ODe ln his' '"lre:atioe on Lannu ' emphasi:::es the fact th<1t the. bO:Tatger. to

perform his obl13li!:ion~ 11l1S only to zive bél.:k to th'! len.dcr the 1U1m~ical Su:1

borrœed. rl!b3t'dless of t.i.c %'e31 value of the :::um at to'le t:!.=e of perfo:-...!~:':.CG•
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pr~=.1ed in cC""...tiœntal D.=ope .:t the e:ld. Q~, t!1c f1rst lI:orld tl:. !:1 !,::-.~. ":.0

9
te~ frœ2 Harcb 18. 1$03 te Ausust S. i5)~. .At the e:.d. of the ww.t'.. her.:avœ-.-
it !lad lost 4/5 of "1ts. c=ir;inal value.

fclt dceply " ".. ;. ~. ",.

. 10
vc...., Gtro:1$ ec02Œ1!c"=::t~c:J 011 the psrt of t!l.O Cc:œsn sover~:;:lt. Z.e ~i::t:Z:tlon
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t!lcse t\jO uticles ~ œra :l.llw:trations of th~ mora' ge~r:!l ru1e of zccd. r.-.." ,.~--_ ......

. ,,..:..

-'!-.:~..~---tiens of t:l1c :ules cOO1cernofng imposs:I.bility of perf~ccci at tae. sc::.~

:. -.

13
perfc;r=nce. stated in 'l~ticle ,242 of tho Cede. ~lro::gh the ye.a:&, jizd::cid

\ U
found in doctrine variO'.1s theoret:î.clll, explan..~t:Lons of the po-woer', of the ccur~s to

1

1

1

1 .,
i !

-1;,'"

1

1

1·
. . . ', ..

appears ta be ·soœaat different:' frœ t.l1~t'of' 'the 'tr&ditio:le1 FrEmch. lav1 of. ....

,
~

!
c~tra.cts. for 1t includes. not =1y go~ fd.,dl stl:icto cemm, but ~lso ~·1b.at CC".lld..

. ,
be ca11ed 1'mu~1·.c:ild recip1;QCal trust Bncl cœf!dence.l~· ·'l'he fairncss of t:~~

çO:J.tract far bath parties' 1s apprec1ated not ..ouly, by refercnce to .~f.:1st e:d.stci

". .. .

et the tix:1e of its conclus~ott. ,but ,021&0 by reference to t.~e c1rcumsumces sur-
, , '
' ... ",. . : ...

•
rcrW1diD3 its pC4:'fo~ce. Switzerl~d fo:: œ.e has been inflUe:lCed èo:u::ic1c:-.::.bly

1S
.by the Gc..-.:.an l~ on 'this point. ~I.lQ f~~al Coda of Cbligcti.o:w proi7i2~s et

...'.
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C=c!6ilintion) or of =. jt;d:!.c:!.cl rC:i7isic:l cf th~ cc::.trect by t:~ ~ucIsc.

17
SUiss Civil Ccd~~' ~i1:teh ma.!i:ea good faith Û;:l?;:)r::.tivc.:Lu ~"lc perfoc.~"'ce cf

for:Ja.m:e has be=. l:sile l:1ore d1fficult .by c1rc"""''3tahces beyo:td ~e cont:'ol cf tho

p3rties and ·the inecrua1ity· of the rec1procal oblig&tio:lS. e::ccads the ·.nor::cl

•

\ c:ontractual. risks tE.Citly ~sumcd by the contt'&ctirlg pert1es. Revision i!; g=entc:i

syste:2s recoguize rev:f.sio::!. mere lt would be cO:ltr~ to gaod faith and f~i=~ss

to cld:n perfomarcc frcX:1 the pr=isor .mile offcri.::3 little or nothing of valua

2) Prence.

hench tradition. cm. thc! œo1e has beari. ver/ re1uct&nt ta e.dmit the pc~ci'!):l.-

19
lity of jud!Q.;:.l ~CW::tslCI1 of co~tracts. .' a(7.:1~ver. tha ecno::1c mishe?s of t::lo
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t~o::lc! the be.st !Qle;~ef \:~li~:l,
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23
the r.:'.!:cl èe C~c.-;,~~e ctSc Btro:i,Zely t'ef'~cd to a.llou tuvisic;1, C':i t~ ... C=.:x'-r1&

24-
th.~t t~e r~l03 ::;ot !cr--.!l ~ the Code on the:;. in:ezprcta.tica of cont:'cctl: ~lJ

)
cli"""se 1A t:'t:r.:ry ~::-c~t c:cd that 'et z...."'Y' r,tte .t1:.e netion of perfor..-..."t'r'c.,

..
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of î:::?:révi&ion œ appl:'cl \:0 sÇr"iu:!.strati""vG contra.cts !os e::::sc=.t:.t~11y diff~::c:~~
,

frc::l th;;l't of civil cont=~ts. !ne ric3 of ti12 cast of livl,:n3 :Ln France ~==tc.::

the fir&t \o!orld W::.r and êe lncrease in the priee of rau catcrials hac! lGoft
"

sœ:e public util"ity cClpr""ies in prec&:i.t':!.ouz finœcie.l situ::.tio::s. r'ney coule!

cl ':t2t had. then. very p::ofcxmd politica.l and ecoc.Œiic gc::r.~.:1l i!:lpli.catia!lS 1:00::

the country as a w1lo1e. Zae COnseil d rEte~ 1'"Uled . that if the creditor rc:fu~,;;;d

a ,fe.ï.r altcraticm of the orig:1Dal ccmtr::l.Ct~ the ce::tp&nY vould beea.t:1tle.d. to clcb

a n~c:nit6 c1'~réviSio:J.lI wh:f.ch in fact wculd most probably cover at leest.,

27
pcr~ of' the :lncreased co:;t of perfoma:::.ce. ~e :cajority of the French, cioctr:='o,

28
uith the posaible exception of 1tlpert cec'i'~ ta ~ree uith the &olutiœ"~ r;iv C;:":..:

by tile "Coer da Casflat.ic?ltl that :ln ordin::.l-Y contrc.cts the. ccurts sha.11d _not OC
.,' .

allc't:iaci ta re::1~e the cC:ltr~t. or ,e!!e~ raltcve t."'ta dcbtot' frœ1 perfcmn"ce t:.!ll~:.s
..... : ,"

1t cl::1 be shO""":1 that t±.o case falls p=ccisely with:!n the clcssic defi:dt:!.~'1. of

....
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n'::=ticla 19L~5 of t!le Ci-v:'::' Co;:.:.: pZ'ovidc::: thc.t ll3Z'c~-:::...:.to hC'1c; tl-..<::: affect
cf 1':'t-1 U~Oi.l the pa=tie.s, ...::~o ~-.lOiJ.C C:"''1. ubZ'ozate 0= r.::c.::i.;L[7 the::, c.r:.d tl1...t ~"'e

courts ~·e bCi.l::ld to gi'l~ e~fcot ta ~ll con~r.cct:~ ~c.c=ti:."':.3 to t:..c truc. ':'.:1-
. 1:c.."':.CÎ' cf: t!::.e j)m:-::ics 'dlcn t::c. lC!!~01:::3a is cle~~ ~è lc=.~o to IlO ~b~u.:,d co:.'lse­
~u&:1ceo. Cc:!fc~-:w.ble 11i~: t!:latp=inciplc, ,~hicll ic c:.lco stc.tec;. :'n Art. 1910
of t=lc C::,o;lil Code) ~hio Cc=:i: h:'.~ t:Œ:lY timc.~ c"iZtl..\;"c::l t:u"..t it is net uitilitl
'!~IoS ""-"',"1"~"'ca "'0 n;tn '!" o·~ --i,..." .~ ..- .• co... t ...."'c··s ~c... t:.!~":: ~~.,.. .... ol'"".,. ~;-s ·.3U"~7- t"_V_-"'. ... ..- ~-t - w .....,.\oio _'iiioh J. _c;,;. &. _ .... _ ....~... 1"'c..__.~, ..... "" ....1
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COCIWCr.1 1ntent wu ilOt. to cœ:sider t..'1c:n.
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stantibus" claune !nto colc.=,:! contrcct.

Conclu!1iœ .
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the text and the tr~!tion of thcse 1~:!1 sy&tŒ.lc. The itltroc1uction of suce_.
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of pr:iJ:l~ ~ortmlce.
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a post"rJ.late of e2Ql:Lcit confidence atLd" t:-2ci: :L'"1 th~ tr..cdo::l cf tl~c ::itt~:t::t::.:t.~te ' ..

...

ad Sw1tzerland.: Howevèr. a largo margin of discrct:Lon (the judge havi:Jg the

P~'DOt only ta res1llate but· to 'rŒIo/1kc the cœtrzct) 1:13Y ·leacI eo cc:widcrLi-hle

vu1at1cms'1:1 practical soluti~ œd recults.; Ench cca.rt wO"rJ.ld ·really htlve no

alte=atf.ve but to apply ta ea.ch .part1.cula:::- :Lns ta11ce lb: 0'i.'i1 ideas =uotiOn3

of vbat 18 '!just and equitahle" •. nüs n::!ght very 'W~ll· pave the œy to 1CCc=tainty

_ cœfus:l.on. ".HcreO\Tcr, broad rev1s:lon IlUthority would no dO"~bt cre~te dB.DZcrcas

:lDstabl1U:y in ccmtractual re1atlonshlPI espec:f.ally. ~o:ar r.s a\eatery cO:ltract~

.' '. . .

.-:. ccmcezued. Parties _are .of the. pos=?1Ï?iltty .of ~t"'-Jre revisi=. might par'haps. . .
• • .:. • 1 •

. '. .,

pz'W.' laœr ·011 UDpro"fltable•. 11:Le. traditlonal re1t~:"ce~ 01\ :the promue. 8:f.v~"1. t":ould.. .. . .... .

, ,

.~er ~OZ't~t ·fm:tor ta he .t:lkcu ·:l.nto cons1derAtlon.is the cffect· th~t
~. i

~ion·c:oulet·have on credit. " In ~ost e.le~tory cont%'aets~' c"zpee:Lally in lo~ns.~1. part:1es often speculaœ on tbe econocic circUl:1stQces. " TI1e bo=~ar.h a. p~:=1od
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of goderate inflation for insta~ce will re~èily UC3 hiri credit, !~~o~inz !~ll

well that if the tG:WS of ra,ayr:cnt are &p:::ea.;'l OV~::: :l lon.:; er.cr.1~h ~ riccl 0:::

t1me. the 8\1ri1 that he vili eventu:llly h~vc to repny will represealt but a ~r:u;tio::l

of the rul purchasing power of the sum he borro--..7ed.

liDally. oœ cannat' ~eriook the dang~':' of 'greater Btata interveuti~nud

.
cœuol in the Àamain of contracts. Frequent jud:Lclal rev1sious might a=fect.

the 8CDQIIlC atabl11ty and 1n turn grcater state lesislative intervention t:l"l<;ht

bec:_ Decuaaz:y to counterhalance the r~uiting 111 effects.

On the other hand. however. one cannot but feel fructrated in his sance of

•. justice men. on A=OWlt of utri.ns1c lJui»œvçn1ng c1:CUC2tances, a contract

becamea Cl lDatz:ument of exploitation id the bands C?f on~ of the .parties. Z'1ere

vouW be aooc1 a1"CXmCls. lf reciprocity of" chl1gat:toru:: la not mea.ningles, fo:

a11ow1q ju41ciai rev181cm in cases where considerClble hardsh1p :ts feit by one..
62

of .tU parties. It 18 the wri.terls opinion that tIlt! limita clraw by Itipczt ~G

.0IID4 a4 real1at1c. I.eda:tcm shouid o%1ly be admittec:l, if at aU, when. three .

,in' pua non c0D41ti~ Re met. Pirat. the c:ontrœt for which relief 18 aslted

•
1 "

ahould DeYer he of a sp~u1at1ve nature, for then the p:t:Les may be deœ:ed.

to bave u"umed the risks of a chamse of c:Lrcumsts.t:.ces. Secondly, relief cculd
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be granted only if the party askins for i~ yould suff~r cc::d.de=~ble p::cjt;~ic~.

aeasonable d1ff1culties or hardsh1p~ W~~ld ~ot then he t~:a~ into cor.s~~~~~~ic~.

P1Da11,. the debtor would have to pro-l7o mat the creditor of the obl~"'t:ic::.. wc;.:ld

obtain'u "UDjust profit" from the perfoz:wm.ce of the co~tr~ct as :f.tost~:::.

"da 18 in face has1Dg °reriaioD on a la rae theory of abuse of r1ght and yould

'.üa n8~t rev1alon to ca.. 1lIhere the proflt dcrivcd fr= the contract 18

nal17 -.oral Cd UDjust.·

~. pr1Dd.ple of the 88DCt:Lty of' contracta should. not be a mere prate:4~ to

8hut ODe'. eTes tg 'clous injustices :ln the perfo:=ance of contracts. and the

41fficllltl.. of draft~ a4equate legalatian on thG-' ~a~ject Gbœ1d he no excuse

'u _CW1 tbe pl'Oblem.
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